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No. 20308 — 
(No. 20656 Consolidated) 
In the 
| UNITED STATES COURT OF APPEALS 


Formthe Ninth Cireurr 


: BNGUS J. DE PINTO and MARGARET F, DE PINTO, 
Appellants, 
and 


JAMES P, DONOHUE, as Trustee in Bankruptcy of the 
Peotave Ol Angus J, DePinto, : 


Intervenor-Appellant, 
vs. 


PROVIDENT SECURITY LIFE INSURANCE COMPANY, 
enG@emigpeRT J. DOIG, 


. Appellees. 


BRIEF OF APPELLEES 


Opinion Below 
| A prayer for a preliminary injunction was denied in an 


opinion and order. (T.R. 9). Later appellees moved for summary 


judgment which was granted in an order which incorporated the 


above referred to opinion. (T.R. 47). 


Jurisdiction 
Appellees incorporate herein the statement of jurisdiction 


contained in appellants' opening brief at page 2 thereof. 


Questions Presented 
(1) Whether there was any genuine issue of material fact 
preventing summary judgment? 
(2) Whether appellees were entitled to summary judgment 
as a matter of law? 
(3) Whether the trial judge abused his discretion in denying 


appellants a preliminary injunction? 


statement Of The Case 

Following the June 28, 1965 entry of judgment against appellant 
Angus J. DePinto in Doig v. DePinto and Provident, Civil No, 2974, 
Phoenix, U.S. District Court, appellants filed this action on July 
12, 1965, The complaint seeks a permanent injunction prohibiting 
execution of the judgment in Civil No. 2974 against the community 
property of appellants Angus J. DePinto and Margaret F. DePinto. 
(TLR. 1,4,5). A motion for a temporary restraining order without 
notice was denied by U.S. District Judge James Walsh. (T.R. 7). 
On July 21, 1965, U.S. District Judge Carl A. Muecke heard 


testimony and received evidence with roevect to appellants' motion 


for a preliminary injunction. (R.T. fe After hearing appellants! 
evidence and lengthy oral argument, several memoranda were 

filed after which Judge Muecke filed on August 4, 1965 a written 
Spinion and order denying the preliminary injunction. (T.R. 9,54). 
A motion for an injunction pending appeal of the denial of the motion 
for a preliminary injunction was then filed and later denied. (T.R. 
p4,55). 

Thereafter, on August 14, 1965, appellants filed a motion in 
this court seeking an injunction pending appeal. However, on August 
18, 1965, while the motion here was pending, appellant Angus J. 
DePinto filed a voluntary petition for an arrangement under Chapter 
XI of the Bankruptcy Act, and obtained, without notice, a restraining 
order signed by a Referee in Bankruptcy which order prevented 
further execution of the judgment in Civil No. 2974. About September 
14, 1965, appellant Angus J. DePinto filed sworn schedules in the 
said bankruptcy proceeding listing total community liabilities of 
$2,113, 931.93 and total community assets of $754, 109, 44-9(b ae EF, 
No. 20460 here). Later, on or about September 20, 1965, this court, 
without having been given notice by appellants of the existence of the 
restraining order issued by the Referee in Bankruptcy, denied 
appellants! motion for an injunction pending appeal. 

Subsequently, appellees filed the motion for summary judgment 


which was granted about December 8, i965. 


On March 10, 1966 appellant ee J. DePinto filed a 
voluntary consent to be adjudicated z baron His spouse has 
filed a statement therein to the effect that such bankruptcy 
comprehends the community property. Following the voluntary 
consent of appellants, the trustee in bankruptcy intervened here. 
mo date the restraining order prohibiting execution of the judgment 
me Civil No. 2974 is still in force in the bankruptcy court despite 
SiortS of appellee to obtain a decision thereon. 

Phe ce adduced at the July 21, 196o°hearinge on appellanvs! 
motion for a preliminary injunction are as follows: 

Ewpeliants moved to Phoenix, Arizonaeim Poou, (in, lle 
Upon arrival there, according to the testimony of each, they owned 
motmme, (R.1T. 10,112), Each testified that everything acquired 
PWeceduent to 1936 was community progemtiye k. Fe 10, 11, Til, iia 

In 1947 the appellants met James E. Kelly and the latter's 
wife in Carlsbad, California, before the Kellys became residents 
Bt Phoenix, Arizona. (R.T. 28,112). The Dormia became very 
friendly with the Kellys, occupied S05, OE Memes Next to cach Oller 
in Carlsbad, California from 1948 until 1960, entertained each other, 
visited each other's homes, and remained friends until 1959 or 1960. 
mR. T. 28,112). Mrs. DePinto and Mrs. mellyevere friends as well 
as the children of both families. (R.T. 66). Angus J. DePinto made 


several trips from Phoenix; Arizona to Carlsbad, California with 


James E. Kelly via either automobile or airplane. (R.T. 28). 
@nvoune 16, 1952, Life Underwriters, Inc., a management 
corporation, was incorporated under the laws of Arizona. Citeed . 
29). James E. Kelly was the president and a director of Life 
imderwriters, Inc. (R.T. 30). Prior to October 1, 1952; Kelly 
discussed with DePinto the business affairs of Life Underwriters, 
Inc. (R.T. 29). DePinto understood that the purpose of Life Underwrit 
Inc. was to take over smaller companies and to sell life insurance. 
(R.T. 29). On October 1, 1952, Life Underwriters, Inc. issued a 
prospectus for the sale of stock to the public. (R.T. 30). The said 
prospectus stated that DePinto was one of Life Underwriters, Inc.'s 
Sirectors. (R.T. 30). DePinto was, prior to October 18, 1957, 
for a period of two years, a director of Life Underwriters, Inc., 
and DePinto knew that his name was being used as a director of 
Life Underwriters, Inc. (R.T. 30). DePinto also owned stock in 
life Underwriters, Inc. for which he paid $2, 000. (R.T. 29, 30). 
On November 21, 1952, about a month aunt half after tite 
Life Underwriters, Inc. prospectus was issued, articles of 
incorporation were filed for United Security Life. (R.T. 31). Through 
melly, DePinto became aware, late in November or December of 
1952, that United Security Life was in existence. (R.T. 31). Prior 
to December 15, 1952, United also prepared a prospectus for the 


Sale of its stock to the public: (R.T. 31). The said United Security 


Life prospectus, under the heading entitled ''Relationship with 
Life Underwriters, Inc.", stated that Life Underwriters, Inc. was 
the exclusive operating management and sales agent for United 
Security Life, and that DePinto was a director of Life Underwriters, 
Inc. (R.T. 31,32). The said United prospectus set forth information 
about DePinto. (Exh. A, R.T. 126). DePinto both knew and presumed 
that Kelly was using DePinto's name in prospecti issued by United, 
and actually saw a prospectus himself. (R.T. 32,105). Stock in 
United was sold to the public by 25 to 40 salesmen, and life insurance 
was sold to members of the armed forces. (R.T. 32). DePinto knew 
that his name was being used by Kelly in selling stock of United to 
the public. (R.T. 45). 

fiiadereaimter, on March 20, 950, a mecting of United's beard 
of directors was held at which a Doctor Harry Cumming or James 
Burke complained about the management of United under Kelly. (R.T. 
33). DePinto attended the said March 29, 1955 meeting because Kelly 
asked him to attend, and while at the meeting he saw and heard 
James Burke and Doctor Harry Cumming. (R.T. 33). The gist of 
the complaints by Burke was that United was not being administered 
properly, and that the stockholders were in danger of losing their 
money. (R.T. 40). 

On October 14, 1955 DePinto was elected a director of United. 


(R.T. 33). DePinto became a director to help United and Kelly. (R.T. 


At the time DePinto became a director of United, he knew that 
United was selling life insurance to members of the armed forces 
mearmy, Navy, and Air Force depots, (R.T. 34). At the time he 
became a director of United, DePinto never intended to be active 
mithough he had previously had three years experience as a member 
of the board of directors of the Phoenix Country Club whose meetings 
he attended regularly. (R.T. 33). In becoming a director of United, 
DePinto fostered a family friendship by "helping a fellow who 
already was a friend.'(R.T. 70). 

A few months after becoming a director of United, DePinto's 
Spouse, appellant Margaret F. DePinto, was aware of the fact, but 
never objected to his being a director of United. (R.T. 71). 

During his tenure as a director of United, DePinto attended 
none of the meetings of the board of directors. (R.T. 36). When such 
Birecitors' meetings were held, DePinto was earning money cette 
marital community. (R.T. 45). One of his patients was Mrs. Kelly 
whose child he delivered. (R.T. 54). DePinto was unable to state 
Hat no other patients were referred to him by other directors of 
emitted, (R.T. 54). 

ler to becoming a director of Umited in 1955, DePinte had 
acquired, before 1948, a parcel of real estate in Yuma cones 
Arizona in joint ownership with one J.L. Jenkins. (R.T. 42). J.L. 
Jenkins also became a director of United at spew the time DePinto 


became a director. (R.T. 42). 


When asked by members of the public what he thought of 
Mnited, DePinto never told any such-persons that he was not acting 
on behalf of the community while a director of United, and it was 
not until after the complaint was filed in Civil No. 2974 that he 
first so claimed. (R.T. 57,60). Except for the indebtedness 
reflected in the judgment in Civil No, 2974, DePinto never disclaimed 
any mer indebtedness as not owing by the marital community 
on the ground that it was a separate debt. (R.T. 64). Every debt 
ever paid by DePinto in the preceding 29 years was paid by DePinto 
from community property funds. (R.T. 64). In 1960 DePinto posted 
$175, 000 of the community's cash as collateral to secure a supersedeas 
bond on appeal from the judgment entered against him a Civil No. 
mo74. (R.T. 51). 

' DePinto's spouse was told very little by DePinto concerning 

the management of the marital community, and was even unaware 
me had purchased stock in Life Underwriters, Inc. (R, T. 55,118). 
DePinto wrote the checks, took care of banking matters, arranged 
for financing of buildings, signed leases with the tenants, and in 
peneral supervised and managed the business affairs of the community. 
ee. 1. 118). 

Other than the claim being made here that DePinto!s directorship 
in United was not a community activity, DePinto never had any 


separate activities and every business matter he engaged in was one 


in which DePinto's spouse shared oh the profits and the losses. 
fee o2, 62,63), 

Duminewhis Service asea director of Waited Security Dire, 
merino traveled to San Diego, California with James E. Kelly 
via airplane, and on at least one occasion his air fare was paid 
for by United Security Life. (R.T. 43). When asked to produce 
evidence which would show that he had repaid such air fare, De 
Pinto was unable to produce a cancelled check and claimed that he 
paid the sum to Kelly in cash upon arrival in San Diego.(R.T. 44). 
He did not explain why the ticket was paid for in cash upon arrival 
in San Diego and not in cash before boarding the airplane in Phoenix. 

During the years 1960 through 1964, appellants claimed 
federal income tax deductions for the cost of Tee Civil Nowezo@: 
AS incurred "for the management, conservation, or maintenance of 
sroperty held for the production of income." (Exh. C,D,E-1,E-2, F). 
Ihe only property owned by appellants being ninaiverarnity property. 
che said deductions were claimed TOE the conservation of community 
Beewenty. (Rk. 1. 10,311,111, 112). 

Mhewinst time DePintoO €ver claimed that when acting as"a 
Jirector of United he was not serving a community purpose was after 
-yhe complaint was filed in Civil No. 2974, and while with his legal 
counsel. (R.T. 60). Prior to that time it was his understanding that 
1€ had no liability or responsibility in acting as a director, andsinerefor 


wee? 7O OCCaSs’ =. to disavow the activiiy as community activity. 


Argument 
ipelore turning to the specific legal and factual materials 
sustaining the district court's orders granting summary injunction 
and denying a preliminary injunction, the court is earnestly asked 
0 consider the following information concerning who and what is 
10w involved in the instant litigation. 
This court has already recognized the importance in any 


Bvigation of knowing who are the real parties in interest in contrast 


fm who may be appearing for them in court. Niesz v. Gorsuch, 9 


— 


Me, 1901, 295 F.2d 909; DePinto v. Provident Security Life 
moeaece Company, 9 Cir., 1963, 323 2d 626; Gorsuch v. 
Seeran's Mund Imsurance Company, F.2d (Dek. No. 19887, 
) Cir., 1966). It did so by pointing out that the real beneficiaries 
many judgment in Civil No. 2974 were the 383 former stockholders 
# United Security Life. Such a judicial approach is 2 common praciiiee 
my courts who use such knowledge to judge the weight to be given 
irguments being advanced, and to help fashion proper remedies, 
Consequently, it is equally important to focus attention on 
me fact that appellants are no longer the real litiganis here, but are 
nerely nominal parties who have no Stake in the outcome of this 
itigation or that other pending appeal entitled DePinto and Donohue 
r, Provident Security Life Insurance Company, Wck. No. 2@i53° 9 
Bir. 


Because appellants voluntarily cousented to be adjudicated 


yankrupt on March 10, 1966, having filed sworn schedules therein 
showing that the community's total liabilities were $2,113, 931,92 
vhereas its total assets were only $754, 109.44, it is evident that 

f monetary benefit could accrue to them should it ever be held in 
his litigation that the judgment and interest of $462, yi ok yn (Cal 
Jo. 2974 could not lawfully be satisfied from the community assets. 
Vhy? Because all that would happen, insofar as appellants are con- 
erned, is that the community's total of liabilities would be reduced - 
rom $2,113, 931.93 to $1,651, 192.19 while the total of assets would 
emain at $754, 109.44. Thus, the marital community in bankruptcy 
vould still owe $897, 082. 75 more than its total assets even if a 
Pcistemevere ultimately rendered here or in Civil No, 2974 (Deck. 

lo. 20553, 9 Cir.) eliminating the $462, 739.74 judgment or preventing 
ts Pailbetien from the community assets. Nor would appellants 
fenefit monetarily insofar as separate ee is concerned since 
ach has testified repeatedly herein that everything appellants own 

Ss community property. 

Thus, it appears reasonable to ask why bankrupt appellants 
vould press this appeal in view of the expensive printed briefs which 
lave been filed in the two matters, the continued presence Of 
ualified counsel who are acting for appellants, and the cost of further 
fesearch and legal counsel in proceeding with this and the other 


ppeal. In short, why would a bankrupt marital community expend 


large sums of money to continue an appeal attempting to eliminate 

a community liability which, if Peaeser still leaves that community 
with $897, 082.75 more in debts than assets? The answer is that 

Such persons would not expend such sums, and it is therefore obvious 
that the real parties in interest here are the general creditors of 
appellants! marital community in bankruptcy whose claims arose 
Beveral years after the first two judgments were entered in Civil No. 
mae, these bankruptcy general creditors are formally represented 
Mmmiiettusree in bankruptcy who intervened here recently. They are 
joined in spirit, if not in substance, by the Massachusetis Mutual 
mae Insurance Company, which, also represented by Evans, Kitchel 
& Jenckes, counsel for appellants here, fileda petition in the bankruptc 
sourt on June 2, 1966 seeking authority to proceed against Angus 
mec into in a Suit filed before judgment was entered in Civil No, 
4974, on a promissory note in the app Raemiete amount of $1,063, 007450: 
rhe petition also seeks authority to foreclose on a $1, 063, 007. 50 
irst mortgage owed by Trosco lane Inc. Appellee has been assured 
sy competent and experienced owners and operators of the kind of 
nedical building, which is the subject of the Massachusetts Mutual 
Life Insurance Company mortgage granted to Prosco Land ™@ inc. , 

hat such foreclosure will fall short by at least $300, 000. Thus, 
Massachusetts Mutual Life Insurance Company will be a general 


sreditor of appellants community for the approximate sum of 


$300, 000 along with the approimatély- $355, 112.03 of additional 


Trosco Land, Inc. debts which DePinto guaranteed and which will 
1 
fall upon the marital community. The total of the above items plus 


the $70, 000 owed by the community to James C. Trisoliere is 
2 
feo, 112.03. Thus, it is general creditors who are the real parties 


in interest. Appellantsare merely bystanders. 

The foregoing reflects that those who are appealing here in 
the guise of protectors of the sanctity of marital community property 
anxious to prevent fraud against a wife are actually commercial 
general creditors of a bankrupt community who are being led into 
battle by Massachusetts Mutual Life Insurance Company and the 
trustee in bankruptcy. Appellee acknowledges that there is ae 
mrong at all with the efforts of creditors who extended credit to 
appellants' community several years after the first two judgments 


1. Appellants own approximately one third of the outstanding stock 
of Trosco Land, Inc. the corporation whose debts of $1, 418,119. 53 
WeoPintossuaranteed according to Schedule A-4 of Exhibit Is, Docker 
No. 20460 here. This is the corporation against whom Massachusetts 
Mutual Life Insurance Company ‘is foreclosing the first mortgage of 
approximately $1, 063,007.50. Horton v. Donohue-Kelly Banking 
Co., Wash., 1986, 46 P. 409, held where the husband held stock 
in the corporation for the benefit of the community, liability incurred 
by reason of husband's guaranty of corporate debt, community 
property is liable. Appellant DePinto testified here that when he 
assumed the directorship of Trosco Land, Inc., he did so with the 
miment of benefiting the marital community. (R.T. 47). Thus, he is 
liable and the community is able on the aforesaid guarantees. 

fe. ©ce Schedule A-3 of Exhibit E attached to Petition for Writ of 
Mandamus in Docket No. 20460 here. This $70, 000 debt came into 
existence in May of 1965 as a result of the purchase by appellants 
of the stock in Trosco Land, Inc. owned by Mr. Trisoliere. 


= AS 


in Clvil NO, 49/4 were entered irom attempting to collect their 
Bebts by climinating the judgment in-Civil No, 2974 rendered for 
Boe benefit of United's former Meer. However, question 
is raised as to the validity of invoking here the sanctity of the 
community property when that marital community is hopelessly 
insolvent, and neither member of that community can obtain $1 
Bf benefit from the decision which the genera) Creditors requect 
im the name of the marital community. Query also whether that 
community exists any longer insofar as the community property 
im bankruptcy is concerned? 
For the following reasons, the present appeals should be 
dismissed. 
i 
The District Court Did Not Err In Granting Appellees' 
mrenons For Summary Judgment Because There Was 


No Genuine Issue Of Material Fact And Appellees Were 


ST OS SSS 


Rule 56 (c), Federal Rules of Civil Procedure, provides 
that the judgment sought by a motion for summary judgment: 
"|, shall be rendered forthwith if the pleadings, 


=. No doubt these general creditors will proceed, in the event no 
pme@ecess is eifected here or in Deck. No, 20553, to the bafikruptcy 
PevGinin an effort to have the judicial lien in Deck. No. 20993 
declared null and void so that the judgment in Dck. No. 20553 
would share and share alike with their $725, 112.03 in which 
Pee ihe recovery in Dck, NO. 20553 could not exceed 39 cems 


(2) 


depositions, answers to interrogatories, and admissions 
on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a matter of 
es 
Thus, the questions with respect to appellants! appeal from the 
summary judgment granted by Judge Muecke are: (A) what is the 
ipplicable law, ae (B) are there any genuine issues of material 
fact ? 
J 

For The Negligence Or Breach Of Fiduciary Duty Of 

pige susband Committed Whiley sGorporae ine ctor 

Whether Or Not He Was Serving A Community Purpose 


While Acting As A Director, 


The major premise of appellanis' legal argument is that me 
narital community in Arizona is not liable for the negligence or 
preach of fiduciary duty of the husband as a Perr asste dir ecror 
Inless while a director he was serving one or more community 
urposes, Their minor premise is that Angus J. DePinto did not 
rerve any community purpose in accepting and acting as a corporate 
firector of United Security Life. Hereafter, in subpart B, appellee 


vill note some of the community purposes which were furthered 


by DePinto's assumption of a corporate directorship in United 
Becurity Life, and the reasons why there is no genuine dispute 
as to each community purpose or benefit on the assumption that 
the rule is as stated by appellants. Here, however, the point is 
submitted that recent Arizona cases have made it plain that the 
eorporate director WhO COMMmMitceamerimoOr breach Of fiduciary 
duty against his corporation cannot hide behind the skiris of his 
Sie when called to account from the only property most citizens 
of a community property state own - community property. 

In 1956 the Arizona Supreme Court in Mortensen v. Knight, 
mieariz, 325, 305 P.2d 463 (1956), discredited its previous 
practice of placing the greatest weight on the community property 
decisions of the state of Washington. After a lengthy review and 
analysis of the history and theory of the Arizona community 
property system, the court said: 

(1) " The State of Washington adopted its community 
Property act on December 2) 1eb0, following Arizona by 
nearly four years." 

(2) "... while the source of the Arizona community 
property system is Calilornmia. a Comparison with the 
Censiitiiwton 0; the state of Vexas, 1845, Vernon's Ann. St. 
Article VI], Section 19, shows that Article XI, Section 14, 


|e ition of California, supra, is identical to that of Texas.” 


(3) ' From the foregoing we are compelled to conclude 
that the decisions of the State of Washington, while informative 
are not necessarily more persuasive than either those of the 
evate oMmCalirornia or Texase 
@egereiore, Since there is no Arizona decision holding that the 
Bommunity is not liable for the negligence or breach of fiduciary 


Buty of the husband corporate director unless he was furthering a 


community purpose or benefit while holding such office, what is the . 


law of California and Texas? 

iy Cabirvornia, Community property is subject to liability for 
the husband's torts whether committed while serving a community 
Boieose Or not. Grolemund v. Cafferata, 17 Cal. 2d 679, 111 Poza 
fami 4i). Sce also Vest v. Superior Court, 294 P.2d 988 (D.C: 
Sa ist). The same rule applies in Texas where the community is 
liable for the torts of either spouse, 10 eee, 20 4.9 at S87. 

That Arizoms Supreme Court is following in the direction of 
California and Texas is vividly shown by the 1964 decision in 
Gardner v. Gardner, 95 ArizyeZzO2meojG nd 417 (1964). J henesu 
was held that alimony owed to a former wife by a husband could be 
collected from the community of the husband and the new wife. In 
short, what was clearly a separate debt of the husband was collected 
from the marital community. 


The cases cited by appellants are prior to Gardner v. Gandmer, 


3 


supra, do not support the principle that a marital community is 
mot liable for the negligence of the corporate director husband 
unless the latter was serving a community purpose, and are based 
Baa 1925 case which no longer supporis the principle for which 
appellants cited it. 

Thus, at page 12 of their opening brief, appellants make the 
incorrect statement that "the community property of husband and 
wife is not liable for, or subject to, the separate debts or obligations 
of either spouse, " and then cite as authority therefor six cases. | 
Meteetiat Cosper v. Valley Bank, 28 Ariz, 273, 237 P. 175 (i92a), 
was expressly limited by the 1964 decision in Gardner v. Gardner, 
Supra, to the narrow principle that. "community property cannot be 
reached to satisfy separate contractual debts of the husband. '' The 
meeeowacasce, Payne v. Williams, 47 Ariz. 396, 56 P. 2d 186 (Mago; 
after stating the principle as appellants do, immediately cited as 
its sole authority therefor Cosper v. Valley Bank, supra. Thus, it 
too has been limited by the Gardner case, supra. The third case, 
Sieoey. Payne, 55 Ariz, 343, 101 P.2d 455 (1940) also cited Gosper 
v. Valley Bank as its sole authority for the broader statement of 
principle which was limited by Gardner v. Gardner, supra, when 
it narrowed Cosper v. Valley Bank, supra. The fourth case was 
mepcockyv. Tam, 9 Cir., 1946, 156 F.2d 116, in which this court 


cited Cosper v. Valley Bank, supra, and interpreted the law as 


then holding that a judgment arising out of a transaction wholly 
regarding separate property and in no way affecting community 
interests could not be collected from the community. Therefore, 
Babcock v. Tam, supra, has also been narrowed by Gardner v. 
Bardner, supra, which interpreted Cosper v. Valley Bank, supra, 
as limiting collection against the community property of the 
Separate contractual debts of the husband. The fifth case cited by 
m@ppellants, Shaw v. Greer, 67 Ariz. 223, 194 P.2d 430 (1948), 
eaiter setting forth the broader statement set forth by appellants, 
Bred as the authority therefor Cosper v. Valley Bank, supra, and 
Payne v. Williams, supra, both of which were resiricted by Gardner 
Seeoecdner, supra. The sixth and final case, Barr v. Petzhola, 
mieeriz, 399, 273 P.2d 161 (1954), is another of the pre Gardner y. 
Gardner, Supra, cases in which the dicta stated the rule as urged 
by appellants. 

It is plain therefore that thew wle ts Ot that "the community 
property of husband and wife is aa Piles Ol OF SUDIECt TOmmure 
separate debts or obligations of either spouse", as previously set 
forth in the above cases all built on the foundation of the principle 
announced in Cosper v. Valley Bank, supra. The rule is simply that 
“community property cannot be reached to satisfy separate contractual 
debts. '' Gardner v. ComeicGeesupma, Therefore, thesinference whch 


was left by appellants' statement in the first paragraph of page 12 


of their opening brief - that it is to be naturally expected that in 
mroer to hold the community liable for a tort claim against the 
husband, it is necessary to show that community purposes were 
being served and thus the debt was not a separate debt - is 
Macorrect. Therefore, the cases which are cited thereafter from 
page 12 through page 22 of appellants!’ opening brief need to be 
Examined to determine if they actually support appellants' thesis 
that with respect to tort claims, particularly those based on 
megligence, the community cannot be held hable therefor unless 
community purposes were being served. 

imet, at page 12 of their briel wamimteresiing statements 
submitted. It is that "the community is liable for tania cee resulting 
from the acts of a spouse which are done while furthering a community 
purpose.'' The case cited in support is Hays v. Richardson, 95 Ariz. 
mr ooo FP. od 791 (1963). The court is asked to note that appellants 
do not state or cite the Hays case, supra, in support of the contention 
that the community cannot be held liable unless some community 
purpose was being served by the tortfeasor husband. Instead all that 
is said is that the community is liable for damages resulting from 
mae acts of a spouse which are done while furthering a comminity 
Purpose. It is merely an inference which is left that the Hays case, 
mupra, holds that the community cannot be held liable unless some 
mermiiunity purpose is being served by the tortfeasor. However, the 


mays case. supra, which was decided before Gardner v. Gardner, 


Simply pointed Out Nhat itis UNGlsSpuUuleda Uildt li Olle SPOUSE lo 
negligent while furthering a community purpose, the community 
is liable for damages resulting therefrom", and went on to find 
Bhat a father driving to pick up his children who had participated 
in a television show was engaged in a community purpose. That 
is, the court was not required to rule on the question of whether 
fhe eearmiinity can be held liable for the negligence of the husband 
while not furthering a community purpose. All that was necessary 
fo dispose of the case was to point out that no one, regardless 
Setiiesside taken, disagreed with the principle that if a father was 
engaged in furthering a community purpose, then obviously the 
eommunity is liable, and that since community purposes were being 
served there it followed that the community was liable. For example, 
the instant appeal could be disposed of on the ground that the record 
shows community purposes were being served by appellant Angus 
meeber into, and therefore the community is liable for the subject 
negligence, But that would not amount to a holding by this court that 
the community can only be held liable in Arizona if the father tortfeaso1 
was engaged in a community purpose when the tort was committed. 
In such an event it would not be correct to so cite the instant case. 
Miierciore, it is not correct to so cite Hays v. Richardson, Supra, 
wher it did not decide more than it was required to decide. 

The second case cited for its proposition respecting the tort 


liability of the community is MeWacee)~. Wetson, o1 Ariz, 110, 


fe P. 2d 1181 (1938). But this case solely and expressly relied on 
Cosper v. Valley Bank, supra, to support tne broad primeiere that 
"community property is liable only for community debts, and not 

for the separate obligations of either of the spouses." Since Cosper 
v. Valley Bank, supra, has severely restricted this rule now that 
Sehnas been reinterpreted by Gardner v. Gardner, supra, this case 
does not support appellants' argument. McFadden v. Watson, supra, 
can no longer be pereaiy cited as meaning that a community is only 
liable for community debts and not for any separate debts. 

mie third case, cited at page 135 of themmopening brief, is 
ereceers v. Bryan, 82 Ariz. 143, 309 P.2d 773(1957). There the 
Arizona Supreme Court merely acknowledged a contention by the 
appellants there that the tort was not in furtherance of a community 
interest, and disposed of the case on the facts by finding that a 
community purpose was served. It did not take up the question of 
law as to whether the contention made by appellants was correct or 
not. Jt simply struck down their factual premise. 

Appellants! fourthcase in support of their inference that the 
Pommunity is lable for the tort of the husband only if committed 
while serving a community purpose is Babcock v, Tam, 9 Cir., 1946, 
156 F.2d 116. As noted earlier herein this case in another pre 1964 
Gardner v. Gardner, supra, case in which this court COVrecun melted 


and relied on the broad rule of Cosper v. Valley Bank, supra, that 


pig oe 


now has been restricted to the principle that the community 
Broperty cannot be reached to satisfy the separate contractual 
debts of the husband. Also, this court then relied, as the Arizona 
courts did then, most heavily on the community property law of 
the state of Washington. Although Babcock v. Tam, supra, was 
a correct interpretation of Arizona law at the time it was decided, 
its Arizona law foundations have been swept away by Mortensen v. 
Knight, supra, and Gardner v~ Gardner = supra. ond the clean 
direction of the Arizona decisions since that time. 

Mice ittith ease cited by appellamisis Slaw v. Greer, 67 Ariz, 
223, 194 P.2d 430 (1948). But this is one of the cases which relied 
emeeosper v. Valley Bank, supra, to support the principle that 
"community property is liable only for community debts and not 
for the separate obligations of either of the spouses. " Then using 
that very Saas primciple tO SubpOre ime ees to exclude everything 
which was a separate debt, it went on to review the Washington law 
and tound that there a debt resulting from a malicious tort was a 
separate debt. The foundation of this case has been taken away by 
Gardner v. Gardner, supra, and it does not support the principle 
that the community is hable only for community debts and not for 
any separate debts or obligations of either spouse. 

The sixth case cited by appellants, Perkins v. First National 


wan or Holbrook, 47 fPiz. 376, S6°PM2d 639 (1926), falls under 


Me Same disability since it too relidd on Cosper v. Valley Bank, 
supra, to support the statement that "'the community was not 
liable for a debt contracted by the husband in no way connected 
with the community and from which the community received no 
benefit.’ Thus, it too has been limited by the narrowed holding of 
Mosper v. Valley Bank, supra. 

pypeellanis' seventh case is Payne v. Williams, supra, found 
at page 17 of their opening brief. As set forth earlier this case 
was also narrowed down by Gardner v. Gardner, supra, since it 
relied solely on Cesper v. Valley Bank, supra. 

iiemorecoine cases, cited by appeliamt 16 Support the 
Beinciple that the community is lable for the torts of ahi husband 
only if committed while the latter was furthering a community 
purpose, all rest on the broad and earlier statement of the rule 
in Cosper ve Valley Bank, supra, that the community is Hable 
only for community debts and not for the separate debts or obligations 
of either spouse. Based on sucha rule it would follow that since 
yhe community was liable only for community debits, it thenevome 
would be necessary to show that community purposes had been 
m-rved in order to hold the community liable. However, Cosper v. 
Valley Bank, supra, now means, according to the Amiens Supreme 
Court, that the ''community property cannot be reached to satisfy 
separate contractual debts of the husband."' Thus, neither Cosper v. 


Ba ale 


Valley Bank, supra, nor the foregoing cases relying on it, support 
mie principle for which they were cited by appellants. The major 
premise of appellants legal argument cimct be ttt the community is 
liable only for the tort of the husband committed while furthering a 
community purpose nor that the community is liable only for 
community debts. The only major premise available under the case 
law he has cited is that the community cannot be reached to satisfy 
the separate contractual debts of the husband, and that major premise 
will not support the conclusion that the community is liable only for 
torts committed while furthering a community purpose. 

Appellants! line of case citations assumes that the case upon 
which they all rest, Cosper v. Valley Bank, supra, is still intact. 
It is not, and an examination of Gardner v. Gardner, 95 Ariz. 202, 
388 P.2d 417 (1964), will show how badly damaged it is. There the 
Arizona Supreme Court said that the key question was whether alimony 
from a prior marriage is a contracted debt. It then decided it was 
not, and held that the community property of the husband and his new 
wife was liable for such separate debt. By limiting the Cosper v. 
Valley Bank, supra, case to the rule that the community cannot be 
reached to satisfy separate contractual debts of the husband and then 
finding that the answer to the key question was that it was not, thereby 
permitting collection against the community, the Arizona Supreme 


Court laid to rest the principle that the community is only liable for 


community debts. lhe opinion did not even bother to discuss any 
need for a community purpose in order to hold the community 
liable. 

The decision in Gardner v. Gardner, Supra, and the action of 
Bae court in Mortensen v. Knight, supra, freeing the court from 
the restrictions placed on it by the Washington decisions and 
turning instead to California and Texas, shows that Arizona's 
Supreme Court does not adhere to the broad principle that the 
mommunity cannot be held liable except for community debts. The 
fact that it ruled otherwise in Gardner v. Gardner, supra, after 
first restricting Cosper v. Valley Bank, supra, to the principle 
that '' the community property cannot be reached to satisfy separate 
contractual debts of the husband", shows that Arizona law does 
not support appellants' contention that Arizona law says the 
community is liable only for community debts and not for any 
Beparate debis thereby requiring proof that the debt or tort obligation 
arose as a result of community purposes being served. There is 
no need to prove a community purpose was served in order to sustain 
liability against the community where the law no longer holds that 
ene community is liable only for community debts. When the law 
is only that '' the community property cannot be reached r satisfy 
Separate contractual debts", the fact that the debt is not a contracted 


debt results in a ruling that the community is liable. That was the 


‘= Se = 


reasoning of the Arizona Supreme Court in Gardner v. Gardner, 
supra, when it held that the "key question" was whether the debt 


involved there was contracted or not, and then imposed liability 


}on the community when it determined the debt was not contracted. 
my the same reasoning here, the debt arising from appellant 
DePinto's breach of fiduciary duty and tort was not a contracted 
debt, and therefore the community is liable. 


B. 


ee a ee 


Is Liable Only For Community Debts And That Iie 


M@iieverere Cannot Be Held Liable or A Husband's 
Breach Of Fiduciary Duty Or Negligence As A Corp-. 


A Community Purpose Or Benefit, There Is No Genuine 


toone Or Material Fact As ‘To The serving Or Burihename 


wee ee ee 


Of Community Purposes By Angus J. DePinto While 


eS witreetor OF United, 


Mie district qudge, after hearing evidence on the prayemaor 
a preliminary injunction, examining the exhibits offered and admitted 
into evidence at such hearing, and possibly influenced by appellees 
immediate approval of his suggestion that the entire case might be 


Submitted on the basis of the evidence presented at the hearing on 


- 27 . 


the preliminary injunction, concluded there was no genuine issue 


of material] fact with respect to whether appellant Angus J. DePinto 


mead furthered or served one or more community purposes while 


mecepting and acting as a director of United Security Life. Thus, 


because the appellants themselves advance and rely on the Arizona | 


fegal truism that the community is liable for a corporate director's 


negligence where he was furthering a community purpose while 


4) 


holding such office, it must follow that the motion for summary 


sudgement was properly granted if the materials relied on by the 


Sicitict court reflect that there is no genuine issue of material fact 


as to any one or more community purposes having been fostered 


or served, 


iietirst community purpose or benefit which the trialiceun: 


found was as follows: 


4 


D 


''In our free enterprise society the corporation is the 


Specific organ through which a modern society dischanges 


p R.T. at 194 contains the following: 


' The Court: It seems to me if you both, if each side believes 
there would be no further evidence that would be presented, even on 
the final trial of this matter, that we might very well save everybody 
a lot of time if we could treat this as a hearing in this matter, a final 
bearing, 

Mr. Jenckes: We suggested that, your Honor, and I think counse 
wouldn't agree. : 

Mic liclane: We think, your Honor, we cam produce considera 
Peicem@ee li given time tO prepare, that there were a rmoultitude of 
additional benefits other than the ones we have spoken of here today 
to the community.'' 

The foregoing exchange shows that appellants had no further eviden 
Appellants! opening brief at 12,16. 


Mo woasic economic functions. The directors of corporations 

hold great power and have Become a major leadership group, 

and as such have great responsibilities to the enterprise and 

the people they manage, and to the economy and <a 

As a concomitant of such responsibilities and power, directors 

of corporations enjoy positions of prestige and high status in 

Mae COMMUNIty. 

' Such status and prestige alone would, without anything 

else, confer a benefit upon the community of the plaintiffs, " 
That such status and prestige constitute a community benefit was 
recognized by the Supreme Court of Washington while sitting en banc. 
me cup vy. McManus, 64 Wash 2, 771, 394 P., 2d 375 (1964), There 
pie court said: 

'" A community is liable for the tort of either spouse if 

tie tort is calculated to be, is done for, Or results insa benout 

to the community or is committed in the prosecution of the 

community business. McManus acted under the color and 

authority of his public office, as a port commissioner and 

also.as one holding a deputy sheriff's commission, As a 

port commissioner, he occupied a position of honor and public 
esteem, bringing these benefits to his community, ..."' 


(Underscoring supplied) 


The foregoing recognition that a port commissioner received public 


esteem and honor was not a finding based on testimony or affidavits 
But on the court's knowledge of the position's Slatus and prestige. 
Mere Same is true here of the district court's recognition of the 
prestige and status accorded corporate directors particularly those 
on the boards of publicly held corporations. 

Nevertheless, appellants claim that the district court's 
"assumptions'', as they label his findings, were "completely 
dissipated" by the testimony and affidavit of Dr. DePinto and by the 
affidavits of Dr. Lentz and Mr. Roca, an attorney. But what this 
amounts to is an argument that the findings of fact of a trial judge 
which are ultimate findings can be controverted by testimony which 
is the basis of his findings and affidavits filed after the findings are 
miade, Certainly this would have no effect on such findings ai the 
end ofa trial, and the only question here is whether his findings can 
me so controverted after a hearing on a preliminary injunction has 
produced such findings and a motion for summary judgment has 
Seg idine answer is no if the rule requires "senuine'' issues 
ei material fact in order to deny summary judgment. It is also no 
if the affidavits and testimony offered in contravention of such 
findings are ultimate facts. And it also no if the affidavits are in- 
sufficient. 

Assuming arguendo that such affidavits, filed several months 


Piter the findings of the district court were made, are sufficient in 


Taw to create a genuine issue of material fact, the question is 


mnether such affidavits did in fact do so, 


ile 56 (ec), Federal Rules of Civil Procedure, governs with 


respect to the requirements for affidavits submitted in opposition 


to summary judgment. The rule is mandatory and states that 


‘opposing affidavits shall be made on personal knowledge, shall 


set forth such facts as would be admissable in evidence, and shall 


show affirmatively that the affiant is competent to testify to the 


matters stated therein,’ Thus, as stated in 6 Moore, Federal Practice 


M56, 22 at 2327-2328: 


Also, 


' Affidavits containing statements made merely on 'informati« 
at 22 
and belief! will be disregarded, Hearsay testimony and opinion 
aS 
testimony that would not be admissable if testified to at the 


imielsinay mot properly be set forth im am altidavite ine aliidavil 
24 
is no place for ultimate facts and conclusions of law, nor for 
BS 


argument of the party's cause, "' 
6 


an affidavit containing immaterial matters is not available. 


Turning to the three affidavits, and examining each insofar as 


the status and prestige finding is concerned, it is observed that the 


DePinto affidavit simply offers the conclusion that his directorship 


“could not and did not lend status or prestige'' to him, This is merely 


Meee sy. Payne, 35 F. Supp. 873,876 (S.D. N.Y. 1940). 


2 


self serving opinion testimony of the litigant who is thereby arguing 
lis case. It is clearly not based on personal knowledge since DePinto 
s not competent to testify whether, in the eyes of the community, 
nany of whom do not have exalted opinions of their own status and 
restige, sucha position accords status and prestige to the holder 
mereof. That is, it may be true that former President Eisenhower 

xr President Johnson would not obtain status or prestige from an 
ppointment as a corporate director, but most lawyers and businessmen 
nd phySicians do, Also, DePinto's opinion would not be admissable 
n evidence, and is an ultimate fact. For these reasons the DePinto 
ffidavit does not create a genuine issue of material fact: respecting 
me district court's finding that his directorship in United gave the 
ommunity status and Ore stige:, 

The affidavit of Dr. Lentz, which stated that he too was a 
nember of the board of directors of a life insurance corporation 
hereby showing that he is equally interested with the DePintos in 
stablishing a ruling relieving the marital community of liability, states 
latly that it is inadmissable opinion evidence regarding the status 
md prestige finding when it states: 

| SPiteissthe Opinion of seu that Dr. DePinto's service 
as a member of the board of directors of United Security Life 
@emla not have been expected to, and did not, enhance the 


craiueror prestige of Dr, DWePFinto as a practicing obstetriawam 


or otherwise. " 
Such a statement would not be admissable since Dr. Lentz is 
moet competent to so testify, is a statement of ultimate fact, is 
not based on personal knowledge as reflected by paragraph 3 
erereol, and therefore does not create a genuine issue of material 
mer regarding the district court's finding that corporate directors 
enjoy positions of prestige and status. 

Ornithe cther hand, the affidavit of Mr."Roeca, who starved 
M@ierein that he incorporated United Security Life, and who like 
mim Lentz is alsoa director of several corporations thus making 
him an interested party in obtaining a ruling discharging the 
Bommunity of liability, does not really attempt to create a genuine 
issue of material fact respecting the status and prestige finding. 
His affidavit simply states that: 

|e. emy personal contacts which Dry Derinte mayemay— 
pede Ol any publicity which Dr. DeRintre may have received 

Sopeommember of the board of GirecLonsra: ene Security 

Life, did not contribute to or enhance, and could not have:: 

peentexpected to contribute @eamance, Dr. DeFintels 

status and prestige in the community." 
The Same objections exist with respect to such statements with 
that of Dr. Lentz. More importantly, the statement is rendered 
meaningless by the qualifying clause at the beginning thereof 


€, “y 
Peers 


which states that it is based on the information contained in the 
preceding paragraph 5 which sets forth the dates of DePinto's 
Girecitorship, that he attended no meetings, and owned no stock 
or received any compensation. How can such facts serve as the 
esis Of a fact statement that his status or prestige in the community 
was not enhanced? The conclusion is a non sequitor. Also, it is 
noted that the statement was that "personal contacts" or publicity" 
Bould not have given him status or prestige. However, the district 
@rege did not so find. He found that the position of director itself 
gave one status or prestige.because directors have become a 
leadership group with great powers and responsibilities. Men.who 
occupy positions of power automatically bring status and prestige 
BO their respective marital communities. The affidavit of Mr. Roca 
is inadmissable Opinion testimony, is not based on personal knowledge 
as the affidavit itself acknowledges, does not show affirmatively that 
Beesaitiant is competent to testify, is a statement of ultimate fact, 
and on its face is not supported = the very Sraoeon it reliessoime 
monsequently, it creates no genuine issue of material fact concerning 
ene finding that corporate directors enjoy positions of prestige and 
ptatus. 

Uiewiinec AmidavilS are NOt Smilicient tOsereate a centmine 
Wssue of material fact concerning the district court's finding that 


Borporate directors enjoy positions of prestige and status. 


wgevsecOnd Community benerit or purpose found by the 
district court was: 

Sees euie circulation of the plainiitt's husbame"a mange 
to members of the public to whom stock in the defendant 
corporation was being sold, this resulting in an ethical 
form of advertising for a physician and surgeon, Similar 
benefits flow from the curculation of his name among the 
weivcynoliders and the other directors in the defendant 


insurance company. " 


mi nile the district court did not mention it, the record — and 
Mm, Civil No. 2974 showed that DePinto was a businessman as well 
asa physician , having successfully managed real estate valued 
years ago at $500,000, and which in the current bankruptcy 
mroceeding is listed at $754,109.44. Thus, the publicity he received, 
when 25 to 40 stock salesmen were selling stock with a prospectus 
publicizing him, also obtained for the marital community 
advertising helpful to a businessman, 

As to tiesseecona finding, the aifidayvit or DePinto MmMemelny 
Bays that such circulation of his name did noi constitute advertising 
of ae medical practice. However, he testiiied that he couldmic: 
Say where most of his patients came from, is clearly not competent 


to testify what the public thought about such publicity thus making 


men. 1. 26, 


the statement not admissable, and is ciiering an ultimaredacs 
The affidavit of Dr. Lentz on the point is preceded by the stave 
ment that it is his opinion, and is otherwise flawed as DePinto's 
affidavit. ‘The statement in the Roca affidavit is not based on 
personal knowledge, is one of ultimate fact, is inadmissable, is 
mething more than a conclusion, and is not supported by the 
Paragraph it rests on. 

@herefore, there is no genuine issue of material fact as to 
the finding that the DePinto community obtained a benefit from 
mie circulation of DePinto's name among the public, policyholders, 
mad other directors. 

Miesthird Community purpose or benefit found by theldicirics 
court was the following: 

"Even the assertion by the plaintiff-husband that he took 
eeplace on tne Board of Directors in order tereceomoeqdaicra 
ieiend oO: the plaintif{, fostered a community pur pese by 
imsterme: the friendship between the Dene marital 
community and the Kelly marital community." 

Mere the affidavit of DePinto does not even attempt to respond. It 
Sidesteps the finding by saying: 

' The friendship between the DePinto family and the 

family of James E. Kelly did not depend upon Affiants'! 


service aS a member of the board of directors of United 


Security Life," 
But the district court did not find that the DePinto-Kelly family 
friendship was dependent on DePinto's service as a director of 
United. It found that such action fostered the said friendhsip and 
maereby served a DePinto marital community purpose. The said 
Seavement of DePinto's is also insufficient to create a genuine 
issue of material fact for the same reasons set forth with respect 
mo the first two findings of the district court. And since neither 
mac Lentz nor the Roca affidavit even refer to the fostering of the 
mePinto-Kelly family friendship as having served a DePinto 
Bearital community purpose, neither creates a genuine issue of 
material fact on this finding. 

In addition to the foregoing findings of community purpose 
and community benefits obtained by the DePinto marital community, 
mie district court ‘iso acknowledged the effect om the holdinesin 
mepecoe Vv. Tam, 9 Cir., 1946, 156 F.2d 116, on the issue or 
community benefit, The relevant pari of the Babcock, Supra, opinion 
etated: 
",,. there can be no recovery against the community 
unless the husband was engaged in doing something which 
eeulupbersaid tobe beneficial to his prineipal, the oa 
community." 


Mus, the district court ruled: 


= lc) 


Security Lifes 
But the district court did not find that the DePinto-Kelly family 
mivendship was dependent on DePinto's service as a director of 
@mited, It found that such action fostered the said friendhsip and 
Baereby served a DePinto marital community purpose. The said 
Biaiement of DePinto's is also insufficient to create a genuine 
mosue of material fact for the same reasons set forth with respect 
meeine first two findings of the district court. And since neither 
Me Lentz nor the Roca affidavit even refer to the fostering of the 
mer into-Kelly family friendship as having served a DePinto 
mearital cOInmunily purpose, neither creates a genuine issue of 
material fact on this finding. | 

In addition to the foregoing findings of community purpose 
maa community benefits obtained by the DePinto marital community, 
mee district court also acknowledged the effect of the holding in 
Meee! va tam, 9 Cir., 1946, 156 F.2d 116, on the issue ai 
community benefit, The relevant part of the Babcock, Supra, opinion 
Biated: 

" |.. there can be no recovery against the community 

unless the husband was engaged in doing something which 
(ould iiecysaid to be bemeficial to his principal, the oar 


community. ' 


Thus, the district court ruled: 


" The positive rewards nee could have been realized 

er were realized by thie plaintiffs by reason of plaintiff- 

Pisband's Service as a director are limited only by the 

momber of reasonable inferences that could be drawn from 

the fact of his service. " 
That is, the widening of DePinto's business and real estate 
associations through his fellow directors and some policyholders, 
the widening of acquaintances at the director's meeting he attended 
Sa March of 1955 in a setting which presented DePinto favorably 
aS a physician and businessman, the obtaining of information from 
meilow directors about sources of mortgage financing from other 
Bisurance companies for his many real estate ventures, the opportunity 
participate in directors meetings and thereby obtain the benefits 
of the bussnices Empericnce of other men as expressedmoy Uilelr 
mews and judgments, the fostering of his business relationship 
@erad. 1.. Jenkins as a fellow director, and the amen to appraise 
potential employees for his own wees eee are all benefits 
Which were available to the DePinto community some of which 
mre in fact realized by it. 

Woe Foe ao demonstrates that there were several community 
Refits Ge puaposes achieved by DePimto's dicectorsiip inpUmived, 
gad about which there is no genuine issue of material fact. Appellants 


meriually conceded there was no genuine issue from their point of 


wiew when they suggested that the sHitGeiGe at the hearing ‘enaihie 
preliminary injunction be considered as SuITICIeN fOr a ima 
Mearing. The change of mind did not occur until after the district 
court denied the preliminary injunction and made the findings 
respecting community purposes and benefits at which point the 
fhree affidavits were filed in response to the appellee's motion 
‘or summary judgment. This chain of events leads to the conclusion 
fiat the issue of fact, if any, is not a genuine issue. However, 
phen ihe findings are examined, it is apparent that there is no 
msue of fact concerning the several community purposes which 
eacmmethered by DePinto's directorship in United. Therefore, 
what is the point of appellants' appeal even if the district court 
mo ihis court agreed with their version of the Arizona lew and 
geld that’a marital community in Arizona is only liable for 
rommunity debts and not for any separate debts or obligations 
a either spouse? The district judge has heard appellant DePinto 
Pstity, had read the affidavits of Dr. Lentz and Mr. Roca, and 
soncluded that several community purposes or benefits had 
tctually been realized. 

(iene Ws sone finding by the disirict court which was 
ncontradicted by the testimony and affidavits and which, standing 
lone, is sufficient to demonstrate that a community purpose was 


served by DePinto's directorship in United, That is the finding 


Mat taking a place on United's board of directors i@sicered «a 
BomnmMunity purpose by fostering the friendship betweem the Wel into 
marital community and the Kelly marital community. Nor is 
ige finding avoided by appellanis' contention that: 
" We submit that, under the law of the State of Arizona, 

pe-community cannot be held liable for an act of the 

husband which is performed solely as an accomodation 

to a friend. " 
mevever» this begs the issue. The fact that a community purpose 
vas served cannot be refuted by arguing that the law relieves 
he community of liability if no community purpose was served 
Sewhere the husband acts solely as an accomodation for a friend. 
she finding that a community purpose was served excludes the 
inding that the husband acted solely as an accomodation to a friend. 

Also, the fact that a community purpose was so served 
ms not been avoided by appellanits' reliance on the two Washington 
mses of American Surety Co. (et Ne. Vee Senne 2 9D (Cine Ore 
ge. 701,*and Sun Life Assur. of Canada v. Outlér, 172 Wash 540, 
0 P.2d 1110. First, appellants have presented these two cases 
0 the court with a quotation from the 1938 Arizona Supreme Court 
Bac of McFadden v. Watson, supra, that: 'We have always held 
hat our community property law was more like that of the state 


f Washington than any of the other community property states, and 


that the decisions from that state were very persuasive, '' As 

moted earlier this practice was reece Dy the@rizona supreme 
Court in Mortensen v. Knight, 81 Ariz. 325, 305 P.2d 463 (1956) 
wherein it turned to California and Texas and said the Washington 
eases, while informative, are not necessarily more persuasive 

Maan those of California or Texas. Second, and as the district 

judge noted here, the cases are not analogous, Here the appellants 
mere not irrevocably committed to the possibility of a debt, but, 
asa director, the appellant husband had within his control the 
@enefits he could realize for the community. He had the power and 
Bight to vote for fees for himself for performing services as a 
mirector, and the power to avoid any liability to his community by 
Carrying out his duties as required by law. Thus, there were 
several community benefits or purposes to be obtained. On the other 
hand, in the two Washington cases, the courts pointed out that there 
mas no possible chance for the community to oe a Demelit;aeine 
Saine distinction also applies to ase see or Perkins: v. 
@oird, if as the Arizona Supreme Court held in Hays v. Richardson, 
95 Ariz. 64, 386 P.2d 791 (1963), the husband's act of driving pve 
Bhitdren to a television show constituted being "engaged in a community 
purpose", it is difficult to envison the same court holding that the 


fostering of a family friendship did not suffice in law as being engaged 


fm? jurthering a family purpose, 

What appellants have done is ignore the variety of things 
mpout DePinto's directorship in United which did in fact serve a 
community purpose, or which "could be said to be beneficial" 
to the marital community, and claimed that his act was solely 
@eeneip a friend, Then based on that faulty factual premise, the 
appellants contend that in law that is analogous to have signed a 
mote as a guarantor or an indemnily agreement. By referring to 
Such guarantor or indemnitor as having accomodated his friend 
mad then labeling the assumption of his directorship in United as 
maving accomodated his and his family friend Kelly, the argument 
Beeomsiructed that this case is ihe same as the Perkins case, 
Supra, and the Washington cases involving the guarantee of a 
note or signing an indemnification agreement, The applicarieneur 
much law is equally as incorrect as the factual premise used, 

Appellants conclusion that ''there is no Eden ee which supports, 
in any way, the conclusion that Dr. DePintots cee upon the 
fSoard of Directors of United were in furtherance of a community 
purpose" is not borne out by the record. Further such statement 
rs Pecide the poimtxeven if it were cemrect. he ease cated by appellant 
Bebeock Ve lal, supra,sdsd not reguire evidence that a communily 
purpose was in fact served. Rather, and just as the Washington 


Supreme Court did in Kilcup v. MeManus, 64.Wash 2, 771, 394 Pood 


tae court itself looked to sce whether the husband had engaged in 
something which "could be said to be ences to the marital 
Bemmunity. In that case the court ruled that the honor and public 
esteem from the position of port commissioner was sufficient to 
See a benefit to the marital community. Here the district judge 
found that corporate directors, having power and responsibilities, 
also obtain as a concomitant of such power and responsibilities, 
Meus and prestige in the community in which they live. Would or 
should the Supreme Court of Washington pay attention to an affidavit 
@eeemby tie appellant in the Kilcup case, supra, that the si 
@oinmissioner did not have public esteem and honor, or affidavits 
containing the opinion of those in the same position as Kilcup that 
Such commissioner had no such prestige or status? 

There is no genuine issue of material fact as to several of 
the findings of the district court that DePinto community purposes 
Mere furthered by DePinto!s Cipeciorship Onwine er Of Viiiuede 
Mherefore, assuming the law of Me was as the appellants claim - 
Me Community is liable only for community debts and not for any 
@-parate debts or obligations of either spouse - the district court 
found one or more community purposes or community benefits to 
oe een Obtained as a result of DePinto's directorship in United 
Security Life. As a result, the motion for summary judgment was 
oroperly granted. 


| 


Il 


Prayer For Prelimmary Injunction. 


A prayer or motion for an injunction pendente lite is addressed 


to the judicial discretion of the district court. United States v. Corric! 


SS ee ee ee 


9 Cir., 1953, 207 F.2d 190; 3 Moore, Federal Practice § 65.04 (2) 


at 1630. The test on appeal is not whether the appellate court in its 
dg 
discretion would have granted or denied the injunction, but whether 
10 
the district court has abused its discretion. It is, therefore, not 


sufficient for a losing party simply to contend on appeal, as appellants 
@ave here, that the district court should be reversed on the ground 
that "it is apparent that, after a trial on the merits, appellants will 


be entitled to a decree enjoining appellees from having judgment in 
if 


Cause No. Civ. 2974 Phx satisfied out of their community property." 
And since appellants have nowhere argued or shown Specifically or 


me Meccano, Ltd. v. John Wanamaker, 253 U.S. 136; Mayo v. Lakela 
Highlands Canning Co., 309 U.S. 310; Rice & Adams Corp. v. Lathr 
mor. 5. 909; Burton v. Matanuska Valley Lines, 9 Cir., 1957, 244° 
emo; Lane Bryant v. Maternity Land, 9 Cir., 1949, 173 F.2d sag) 
Seeemin Products v. United Paper Co., 7 Cir., 1952, 195 F.2d 3565: 

9. Burton v. Matanuska Valley Lines, 9 Cir., 1957, 244 F.2d 647; 
Benson Hotel Corp. v. Woods, 8 Cir., 1948, 168 F.2d 694; Sinclair 
Peimine Co. v. Midland Oil Co., 4 Cir., 1932, 55 F.2d 42. 

10. See cases cited in ftnt. 8 above. 

11. Appellants' opening brief at 22-23. 


Seales 


Senaerwise that the district court abused its discretion in denying 
the prayer for a preliminary injunction, it is not possible for 
appellees to respond thereto. For this reason alone, appellants’ 
appeal from the district court's denial of an injunction pendente 
dy : 

Tite should be dismissed. Appellants' specification of error with 
respect to the denial of the preliminary injunction states that the 
district court erred 'for the reason" that appellants would suffer 
irreparable harm if their community property were sold under 
execution to satisfy the judgment in Civil No. 2974, inierer. this 
misses the point. 

In Yakus v. United States, 321 U.S. 414, Chief Justice Sreme 
erated: 

) ‘ihe award of an interlocutory injunction by coupisue: 


equity has never been regarded as strictly a matter of right, 


even though irreparable injury may otherwise result to the 


Mlaimiiit, .,.. Hven in suits in which only private interest 


are involved the award is a matter of sound judicial discretion, 


12. When there is a direct appeal to the Supreme Court frem an orden 
@ranting or denying an interlocutory injunction, Supreme Court Rule 
15 (1) (g) requires the jurisdictional statement to include a showing 


‘of the matters in which it is contended that the district court has 


abused its discretion. It should follow that appellants appeal on this 
issue should be dismissed since they have not even argued the abuse 
Of discretion by the district judge. The time to raise such arguments 
is not in the reply brief when appellees have no opportunity to answer 
and not in oral argument when appellees have had no opportunity to 
prepare a reply. Orderly procedure and fair notice to the adverse 


litigant is an important aspect of administering justice. 


in the exercise of which the court balances the conveniences 

O1 the parties and the possible injuries to them according as 

imgey ey be alfected by the granting or withholding of the 

injunction. ... And it will avoid such inconvenience and in- 

ies far as may be, by attaching conditions to the award, 

Suen as the requirement of an injunction bond conditioned upon 

payment of any damage caused by the injunction if the plaintiff's 

contentions are not sustained, " 
Seas, the fact that irreparable harm may result, assuming that it 
mould, is not sufficient basis for reversing a district court which 
mas denied a preliminary injunction. The losing party must assert 
Semen oO: and show that the district court abused iis discretion in 
denying an injunction pendente lite. Alabama v. United States, 279 
Meo, 229, 230-231 (1929). 

The rule was stated by this court in Burton v. Matanuska 
Meeey lines, 9 Cir., 1957, 244 I, 2d 647, 650: 

"|... we should first observe the limited scope of review 
Paechwis permitted us from a temporary injunehonias 
"We know of no better statement of this principle than 

is found mimleve vy. Atchison Tae 5. Pak vive oO, scsi 

185 F.2d 321, 333, as follows: 'But the granting or withholding 

of an interlocutory injunction rests in the sound judiciai 


discretion of the court of original jurisdiction, and where, 


fommetre case at hand, that court has not departed from the 
equitable principles established for its guidance, its orders 
moay not be reversed by the appellate court, without clear proo: 


a) 


that it has abused its discretion * * * An appeal from an order 
Pranting or refusing an interlocutory injunction does not in= 
momenihe judicial discretionvof the appellate court. The 
@uesmon is not whether or not’that court in the exercise"er its 
discretion would make or would have made the order. It was 
to the discretion of the trial court, not to that of the appellate 
eouret, that the lawventrusted the granting or refusing of@tiece 
injunctions, and the only question here is: Does the proof clearly 
establish an abuse of that discretion?” 
Thus, appellants appeal from the denial of the preliminary injunction 
mecerective not only because they failed to raise and argue this 
@mestion but because the proof does not clearly establish an abuse 
er that discretion. 
ivyen if this courteshould decide to examine the question o7 
abuse of discretion by the trial judge although not assigned as error, 
it may wish to recall that it has already denied these appellants an 
injunction Petits appeal on September 20, 1965 after ihewsubiniscien 
of lengthy briefs. 
Miers is another reasion why the district judge should not be 


@eversed for denying the preliminary injunction. The district court 


held that there exists in Arizona ine legal presumption that a debt 
incurred by a married man during Eovemiuie is a community 
obligation and the burden of proof in overcoming it was on appellants. 
Menatov. Fishburn, 90 Ariz. 210, 367 P.2d 245 (1961); Osborne 
Memiass. Bonding and Insurance Co., 229 F. Supp. 674 (D.C. Ariz. 
@eo4). The district judge ruled that appellants had not overcome 
that burden. In addition there is also a rule in Arizona, not referred 
to by the district court, that "the presumption of law is, in the 
absence of a contrary showing, that all property acquired and all 
Business done and transacted during coverture, by nee spouse, 
Meior the community. '' Benson v. Hunter, 23 Ariz. 132, 202 P. 
moe (1921). 

Menere is a third and fourth reason why the denial of the pre 
Beainary injunction should not be reversed. As was noted more 
Moly at pages 11 through 25 in appellees! earlier memorandum 
herein opposing sgoeeianmist mre tion ror ali ‘ATOM pending appeal, 
(a) the order denying the preliminary injunction is not an appealabie 
@ecer within the provisions of 28 U.S.C. 1292 because it was a 
denial of a motion for a stay of proceedings or a motion for a stay 
@eexecution in Civil No, 2974 and therefore not a denial of a 
Biiminary mqunetion, and (b) an injunction pending appeal should 
Mot issue because to do so would defeat the requirements of Rule 


73 (d) and 62 (d) requiring the posting of a supersedeas bond to 


Mey execution in Civil No. 2974, 

Mex it is noted that appellants! current request that thas 
eourt order the issuance of a preliminary injunction by the district 
court is simply a renewal of their earlier motion herein for an 
injunction pending appeal which motion was denied September 14, 
1965. Since appellants have submitted less now than was submitted 
in their earlier motion, the present request should also be denied. 
Appellee repeats by this reference thereto the contentions set forth 
in his memorandum opposing appellants' motion for injunction 
pending appeal. 

Pinavly appellee asks the court to reject appellants! ample 
and unsupported assumption that it should, if it ordered that the 
Mstrict court be reversed for denying the preliminary injunction, 
also take away from the district court the authority and discretion 
to order such bond, after a hearing, as the district court deemed 
necessary to protect the party against whom the injunction would 
be issued, Appellants have cited ae authority to support sucha 
Principle, 

For the reasons that appellants have neither briefed the point 
mor assigned as error that the trial court abused its discretion in 
Genying the preliminary injunction, the appeal from such denial 


Should be dismissed because it has been abandoned. Peck v. Shell 


Meee o., 9 Cir., 1944, 142 F.2d 141, 143; Stetson v. United States: 


epee 1040, 150 F.2d 359, 361. -For the reasons set forth in the 
meeceding paragraphs of this Point il, the appeal from the order 
jenying the preliminary injunction should be denied and the order 
eeirmed. 
Conclusion 

In their argument appellants have not shown or attempted to 
show that there was a genuine issue of material evidentiary fact 
resent in this case which would have precluded the lower court 
mom entering summary judgment. The only issue in this case, and 
mat to which appellants have limited their argument, is whether or 
ft under the applicable law the appellees were entitled to summary 
udgment. It is respectfully submitted that appellants have failed 
mecarry their burden of showing that appellees were not entitled to 
udgment under the applicable lew and that the applicable law, as 
ft forth in the foregoing argument of appellees, fully supports the 
Saement entered by the trial court, Said judgment should, there- 
Bre, be affirmed. 


Respectfully submitted, 
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William Lee McLane 
Nola McLane 
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CER Trica 
1 certify that in connection with the preparation of this 
brief, | have examined Rules 18 snd 19 of the United States Court 
@eppeals for the Ninth Circuit, and that, in my Opinion, the 
foregoing brief is in full compliance with those rules. 


Dated: August 3, 1966. 
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